




























G. 

Department of Energy 
Washington, DC 20585 

August 28, 2009 . 

MEMORANDUM 

TO : 

FROM: 

SUBJECT: 

State Historic Preservation Officers 

Catherine R. Zoi 

Memorandum from EE RE Regarding Delegation of Authority for Section 
106 Review of Undertakings, Assisted by the U. S. Depar1ment of Energy, 
Offi ce o f Energy Effi ciency and Renewable Energy 

The Department of Energy (DOE), through the Office of Energy Efficiency and 
Renewabl e Energy (EERE), provides financial assistance to states, U.S. territories, units 
of local government , and Ind ian Tribes through the Energy Efficiency and Conservation 
Block Grant (EECBG) Program, Weatherization Assistance Program (Weatheri zation), 
and State Energy Program (SEP). Attached hereto is a one-page summary of the three 
programs. Additional program infonnation is available at the following links : 
ht tp://www.l.'ccbg.cncrgv.gov/; http://apps I .ccrc .cncrgv .gov/wip/wcathe ri zation.c fm; 
h11p:ilapps I .eerc.encruv.gov/slatc energy program/. 

Through this memorandum, DOE intends to fonnalize the role of the States and DOE's 
a ward recipients (Applicants) to assist DOE in carrying out its Section I 06 compliance 
responsibilities. In order to streamline DO E's compliance with Section 106 and its 
implementing regulations, "Protection of Historic Properties" (36 CFR Part 800), EERE 
is authorizing its Applicants under the EECBG, Weatherization, and SEP programs to 
inilialt: consultation pursuant to )6 CFR § 800.2(c) (4). Effective immediately, EERE 
Applicants and their authorized representatives may consult with the State Historic 
Preservation Officers (SHPOs) and Tribal Historic Preservation Officers (THPOs) to 
initiate the review process established under 36 CFR Part 800 and to carry out some of its 
steps. Specifically, EERE Applicants are authorized to gather infonnation to identify and 
evaluate historic properties, and to work with consulting parties lo assess effects. EERE 
retains responsibility to document its findings and detenninations in order to 
appropriately conclude Section I 06 review. 

EERE also remains responsible for initiating government-to-government consultation 
with federally recognized Indian Tribes. EERE's responsibility to consult on a 
government-to-government basis with Indian Tribes as sovereign nations is established 
through specific authorities and is explicitly recognized in 36 CFR Part 800. 
Accordingly, EERE may not delegate this responsibility to :;i non-federal party without 
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the agreement of the Tribe to do so. Where no such agreement exists, EERE will initiate 
tribal consultation. 

Authori:,:ed Applican ts must notify EERE whenever: 

• Either the EERE Applicant or the SHPO/THPO believes that the Criteria of 
Adverse Effect pursuant to 36 CFR § 800.5, apply to the proposal under 
consideration by EERE; 

• There is a disagreement between an Applicant , or its authorized representat ive, 
and the SHPOffHPO about the scope of the area of potential effects, 
identification and evaluat ion of historic properties and/or the assessment of 
effects: 

• There is an objection from a consu lt ing party or the public regarding their 
involvement in the review process established by 36 CFR Part 800, Section I 06 
findings and determinations, or implementation of agreed upon measures; or 

• There is the potential for a fo reclosure situation or anticipatory demolition as 
defined under 36 CFR § 800.9(b) and 36 CFR § 800.9(c), respectively. 

EERE will participate in the consultation when such circumstances arise. 

EERE expects its Applicants that are so authorized, to involve consult ing parties in 
Section 106 findings and determinations and to carry out the exchange of documentation 
and information in a respectful, consistent and predictable manner. Technical assistance 
is available to Applicants from EERE regarding the coordination of Section I 06 reviews, 
if needed. 

If you have any questions, please contact Dr. F. G. (Skip) Gosling, DOE Federal 
Preservation Officer/Chief Historian, Office of History and Heritage Resources, (202) 
586-524 l or sk ip.goslingfu1hy .doe .gov or Steven P. Blazek, NEPA Compliance Officer. 
()03) 275-4723 or stc\·c.hlazck ici~go .doc.g(lv. 
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ATTACHMENT A: STANDARD MITIGATION MEASURES FOR 
ADVERSE EFFECTS 

The Recipient and the SHPO may develop and execute an Agreement that includes one or more 
of the following Standard Mitigation Measures, as may be modified to a particular activity, with 
the concurrence of both pa1iies, for unde1iakings detennined to have an adverse effect on listed 
or eligible historic resources. The ACHP will not be a patty to these Agreements. However, the 
Recipient must submit a copy of each signed Agreement to the SHPO, and the ACHP within 30 
days after it is signed by the Recipient and the SHPO. 

1. Recordation 

The Recipient shall ensure that the historic property is recorded prior to its alteration in 
accordance with methods or standards established in consultation with the SHPO. The 
SHPO shall identify appropriate archive locations for the deposit of recordation mate1i als 
and the Recipient shall be responsible fo r submitting required documentation to identified 
archive locations. The Recipient and the SHPO may mutually agree to waive the 
recordation req uirement in situations where the integrity of the building has been 
compromised or other representative samples of a similar histo1ic resources has been 
previously recorded. 

2. Architectural Salvage 

The Recipient, in consultation with the SHPO, shall identify significant architectural 
features for salvage, and appropriate parties to receive the salvaged features. The 
Recipient shall ensure that any architectural features identified for salvage are salvaged 
prior to initiation of undertakings and properly stored and curated. When feasible, and 
dete1mined appropriate in consultation with SHPO, salvaged architectural features shall 
be reused in other preservation projects. 

3. Rehabilitation 

The Recipient shall ensure that the treatment of historic properties which the SHPO has 
detennined does not meet the Standard, or SHPO approved design guidelines, is caiTied 
out in accordance with treatments agreed upon by the Recipient and the SHPO and are 
incorporated in the final plans and specifications. The final plans and specifications shall 
be approved by the SHPO prior to initiating the undertaking. 

4. New Construction 

The Recipient shall ensure that the design of new buildings, or additions, which the 
SHPO has detennined does not meet the Standards, or SHPO approved design 
guidelines, is carried out in accordance with the final plans and specifications reviewed 
and approved by the SHPO prior to initiating the undertaking. 
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5. Archaeology 

In cases where the undertaking will cause unavoidable adverse effects to National 
Register eligible archaeological properties, the Recipient shall consult with the SHPO to 
detem1ine whether data recovery or some other treatment measure is in the public interest. 
If data recovery is the agreed upon treatment measure, the Recipient shall consult furth er 
with the SHPO to develop and implement a data recovery plan for those portions of the 
historic property that will be adversely affected. The data recovery plan shall: 

• be based on firm background data, sound planning, and accepted 
archaeological methods; 

• be consistent with applicable State laws and regulations; 
• be accomplished in a thorough, efficient manner, using the most cost 

effective techniques practicable; 
• provide for appropriate curation of archeological materials and records, and 
• provide for reporting and interpretation of what has been learned in a format 

understandable and accessible to the public; 
• be consistent with the National Park Service's Archeology and Historic 

Preservation: Secreta,y of the Interior's Standards and Guidelines (at: 
http://www.nps.gov/history/local-law/arch _s(nds _ 7.htm). and shall take into 
account the ACHP's publications, Recommended Approach/or Consultation 011 

Recovery of Significant Information fiwn Archeological Sites (I 999), ACHP 
Section 106 Archaeology Guidance (at: http://www.achp .gov/archguide/), and 
any archaeological guidance issued by the SHPO. 
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